
5-19-93 7:59AM ;NATIVE HAWN LEGAL co~ -~"".'""" ____ _ 

OF COiJNSELe 
MATSOBARA 1 LEE & KOTAKE 
A Law Corporation 

BENJAMIN M. MA.TSUiARA, #g93·0 
STEPHANI! A. RiZENTS, #2073•0 
888 Mililani Street, 8th Floor 
Honolul~. Hawaii 96813·2918 
Telephone 1 (808) 526·9566 

Attorneys for Defendant• 
· TRU! GEOTHiRMAL !N!RGY CO., 

FILED 

National Indian Law Library 

NILL No. 013.3/'j 

/ 9fStJ.S 1'f 

Hu 17 8 is AH '93 

. TRUI GEOTHERMAL DRILLING co. and 
MID-PACIFIC G!OTH!RMAL, INC. 

IN THE CIRCUI~ COURT OF TH! THIRD CIRCUIT 

STATE OF HAWAII 

PELE DEFENSE FOND, ) 
) 

Plaintiff, > 
) 

vs. ') 
) 

WI~LIAM PATY, in hi• capacity ) 
aa Chairman of the·soard ) 
cf Land and Natural Re1ources,) 
Seate o~ Hawaii, MOSES > 
KEALOHA, DOUGLAS ING, LEONARD ) 
ZALOPANY, JOHN ARISUMI and ) 
HER.BERT ARATA, in their ') 
eapacicy ae member1 of the ) 
Board of Land and Natural ) 
Re•ource•1 The Estate of ) 
JAMES CAMPBILL, Oeceaaed. ) 
P~BC I. TROTTER. W.H. McVAY ) 
P.R. CASSIDAY, and HiRSERT c. ) 
COR.NtiSLL!, in their fiduciary ) 
capacity as trustees under ) 
the Will of James Campbell, ) . 
Oeeeased, ·TRUI ENERGY ) 
GEOTHERMAJ'..i CORP., TRUE ) 
GEOTHERMAL ORILLINO CO., and } 
MIC·PACifIC G!OTH!RMAL, INC., ) 

) 
Ce!endante. ) ____________________________ , 

CIVI~ NO. 89·089 

TROE GEOTHERMAL'S MEMORANOtJM 
IN OPPOSITION TO PLAINTIFF'S 
MOTION FOR L!AVi TO FILE 
SECOND AMENOiD COMPLAINT FOR 
O!CLARATORY ANO INJONCTIVB 
RELI!F 

Hearin;! May 19, 1993 
Tima1 8:30 a.m. 

Judge~ RIKI M. AMANO 

. ... ···;.:;::·..P..;,;::· =· ~=""'----. 
Post·lt"' brand fax transmittal memo 7671 #or p1911 • 
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TRUE GEOTHiRMAL'S MEMORANOOM IN OPPOSITION TO 
PLAINTIFF'S MOTION FOR LEAVE TO FILi SECOND· AMENO!O 

COMPLAINT FOB PECLABATOBY ~. !~JJlNCTIVi RELIEF 

Coma now ·TRUE GIOTRERMAL iNERGY COR~ORATION, TR~E 

G!OTHERMAL DRILLING COMPANY and 'MIO-PACIFIC GEOTHERMAL, INC. 

(hereinafter referred ta collectively ae 11 De~endant. TRUE"), by and 

thrcu;h their attorney, MATSUBARA, LIE ' KOT.AXE, and hereby 

respect~~lly aubmit their Memorandum In Opposition to Plaintiff's 

Motion For Leave to File Second Amended Complaint ror Declaratc~y 

and ?njunetive Reli•f a1 follows. 

I • JNTROPUCTION 

on April 26, 19SS Plaintiff together with Lambert John 

xaolelo Ulaleo filed their Complaint for Ceclaratory and Injunctive 

Relief in·tha United State• Oiatrict Court, Oiatrict cf Hawaii. 

en March 10, 19.89, Plaintiff filed an identical Complaint 

for De·c::laratc:r:y and Injunctive 'lt·lief in thie court 10 ae tc 

11 inaure that these important claims would proceed to trial." ii.I 

Plaintiff 1 • Memorandum In support c:! M,ation for Leave to File rir1t 

Amended Complaint For Declaratory and Injunetiv• Relief. 

On Oeeember 13, 1990, Plaintiff filed its First Amended 

Complaint for Declaratory and Injunctive Relief. 

on January 30, i'9.9l Oefend.e.nt1, a'bove·named., ~iled their 

:respective Mot.icns to J:):!.1miss Plaintiff'• First Amended Complaint 

for Dec:lal'atory and Injunctive Relief,· er Alternatively fer Partial 

Summary Judgment. 

On May 20, 1991, this court entered ite Findin91 of Fact, 

conclu•icne of Law and Oeci11:!.cn and order Granting Defendants' 
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Motions to Ciami&s or, Alternatively, FQr Partial Surnma•y J~dgment, 

and Plaintitf filed it1 Notice o~ Appeal. 

On September 2a, igg4, the Hawaii Supreme Cou~t enterod 

it1 opinion affirm~n; in part, reversing in part and remanding to 

this court for trial on the claim alleging that defendants violated 

article XII, I 7 of the Hawaii State Constitution. 

On May 11, 1993, Defendant TRUS: wa1 served with 

~laintiff'e instant motion. 

I I • ARGUMENT. 

A. Plaintiff'• Motion Fails to Meet The Requirements 
;; HBCP gul1 l5(a) lµtd Should Tharoforo ho peniad 

Rule 15 (a) of the Hawaii .Rules Qf c·ivil Procedure 

{hereinafter 11 HRCP 11 ) provides th• following: 

A party may amend his pleadin; once as a ma.tter o! course 
at any time be~ore a reeponeiv~ plead.in; i• ••rved or, i! 
the pleading is one to which no re•ponaive p·leading ia 
permitted and the aotion has not been placed upon the 
trial calendar, he may so amend it at any time within 20 
days after it i1 1erved. Otherwise a party may amend hi• 
pleading only by leave of court or by written consent of 
the adveree pa.rty; and leave shall ~a freely ;i ven when 
justice ao require•. A party shall plead in response to 
an ·amended pleading within the time remaining for 
re1ponse to the original pleading er within 10 day1 after 
service of the amended pleading, whichever period may .. be 
longer, unless the court otherwise crders. 

Leave to amend, however, shall not ):)e ;ranted whei-e there 

ia a 1howing of undue de~ay, bad faith or dilatory motive on the 

pa.rt o! movant, repeated ~ailure to cure dafioienciee by amendments 

previouisly allowed, undue pr1judioe to the opposing party by virtue 

cf al.lowance of the ·amendment, futility of amendment, etc. liehop 

Tru1t Co. y. K1mokil1 nevtlopmenc C9rp., 97 Haw. 330, 337, 555 P.2d 

119 3 , 119 e C l. 9 "6 > • 
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Here, Plaintiff' e met ion is untimely and oonatitutes 
11 undue delay. 11 It has been over four (4) year1 1ince Plaintiff 

filed it• original complaine in thie action. Plaintiff has had 

ample opportunity to amend it1 Complaint. out has waited ·:for an 

unreasonable pericd of time to again amend its Complaint. 

Moreover, .Plaint if!' 1 dil·atory actions are inexcusable 1ince 

Plaintiff offar1 absolutely no explanation :for brineing its .new 

claims after the expiration of four years. Plaintiff brings 

:forward no newly discovered facts or any other explicable cause for 

now asserting new claims after four years of litigation. 

Also, ila.intif:f!' 1 motion, if granted will cau1e undue 

pre~udice to Defendants. Defendants have already filed mo~iona to 

dis mis• Plainti:f f's first amended complaint for declaratory and 

injunctive relief, or in the alternative for partial summary 

judgment, prevailed on their motione, filed btiet1 and argued 

aga.inet Plaintiff' 1 appeal to the Hawaii Supreme Court and obtained 

a deei1ion ~rom the Hawaii Supreme Cou~t. Now, after having gone 

throu;h the cyola of adjudication, Plaintiff contend• that it is 

now entitled to add. new olaims for relief, Suc::h claims should have 

been brought on a timely ba1is so as to have been 1ub~eet to the 

Detendanta' extensive motJ,on1 filed herein wh.ioh were granted on 

May 20, 1991. 

In .g,s. Ell1wo;th y. Amf10 Financial Co;~&, 65 Haw, 34!, 

352-353·, 652 P.2d 1114, 1119 (1982), the Hawaii Supreme Court 

addressed a •imilar request a1 fellows: 

Plaintiffs on appeal ask that this oourc remand thi1 case 
and allow them to amend their complaint if a derivative 
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euit. i• required. Plaint:i·ff1 had. ample cppor.tunit:y to 
request the motions court and the trial court fer leave 
to amend their complaint to assert a d9rivative action. 

• * * 
lf plainti~t1 had requested leave to amend their 
complaint under HRCP Rule 15 (a), it would have ~een 
within the tri.al court' 1 sound discretion co deny leave 
to amend on such justifiable grounds a1 11 undue delay, bad 
faith or dilatory motive on the part of the movant, 
repeated. failure to cure def ieiencies· ·by amendments 
previoualy allowed, undue prej·udiee eo the opposing party 
by virtue of allowance of the amendment, futilicy cf 
amendment,· etc. 11 

' ... * 
'I'he long delay and resulting undue prejudice to the 
defendants provide ample reason for denying plaintiffs' 
leave at this late date to amend their complaint. 

Therefore, ae Plaintiff' a motion conetitutee undue delay 

and undue prejudice to Defendant TRtJ'i, its motion should be denied 

:for failing to meet the requirements of HR.CP Rule l!(a). 

B. Even Alsuming, Arguendo, Tha~ Plaintiff ie !ntitlad 
to Amend It; .rir1t Amended Complaint, Thia Court 
Lack• Jurisdiction to Adjudicate Mattera Not 
Encompassed by The Hawaii Supreme Court's Oeeieion 
gf Scpterrib•r as. 1292 

Even ase~ming, 1r;uendo, but not admitting, that 

Plaintiff may be allowed to amend ite complaint pursuant to HRCP 

Rule 15(a), chis court lacks jurisdiction to hear P.laintiff'• new 

claims a1 Plaintiff 1 1 nfi~ claims exceed the bounda of Justice 

Klein'• Opinion with regard to the iesuea on remand to this Court. 

on Septernk:ler 28, 1992 the Hawaii Supreme Court entered 

its dec1eion in thia case from Plaintiff'• appeal of this court's 

Finding11 of !'act, Conolueion• of Law and Decision and Order 

Gran:ing Oefen.dants' Motion& to Oi1miss or, Alternatively, For 
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Partial Summary Judgment. In that decision, Justice Klein clearly 

sets forth the following: 

In eumm~ry, we reverse in part and ;;mand for trial on 

s~:~:ir::::~~r~t&ii2i~~~~!~i 
lanqg to._n1t~XL,Hawaiian F~E m•aib1r1 'fbo 111k a;;111 :or 
cu1toma;ily and ;raditionelly exargi11d 1~bsi1;onoe, 
guJ.t!dral and reli;ious ,pus;ti;u1. We af !irm the Judgment 
of the lower court in all othe~ reapeets for the reason• 
set forth in thi1 opinion. ~emphasis added). 

Thus, the Hawaii Supreme Court has 1peoif ieally remanded 

thi1 caae to the trial court for the · narr·ow determination of 

whether defendante have violated article XII, S 7 ef the Hawaii 

State Constitution with regard to native Hawaiian members of Pele 

:Oetenae Fund (11 POF") who sought. access to the land in question. 

Plaintiff, however, now brings thi• mot~on fo~ leave to file a 

second amended complaint to add additional claims, beyond article 

XII, S 7 claim. Plaintiff wi1hee to add the following claim11 thac 

Defendants have violated HRS SI 1-1, 171·26, and a tort claim of 

causing a public nuisance. Clearly, Plaintiff's motion requests 

leave to expand upon the one i1sue mandated by the Hawaii Supreme 

Court baek to thia Court. Plaintiff'• motion i• a violation of 

1aid mandate and i•, therafore, improper. 

Where by appel~.ate dec:iaion, the trial court ·has been 

reinvested with juriedic:tion by mandate, 1uch jurisdiction i1 

defined and limited by the terms cf the decision and mandate. The 

trial court is empowered to a.et only in accordance with the 

direction of the reviewing eourt1 action which doe1 not.conform to 

those direccicn1 i1 void, Ha.nna y. City of Loe ).nqolop, 2&0 
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InjunQtiva aelief to add additional claims, and co imposs 1ancticns 

under HRCP 1 R:u.le ll equal to the attorney's fee• and costs 

(including travel) incu::-red by counsel for O•f•ndant True in 

opposing Plaintiff's motion.·· 

DATED; Honolulu, Hawaii, 

OF COUNSEL: 
MATSUBARA, LEE & KOTAX! 
A Law Ccrporation 
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